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CARLSON, JUSTICE, FOR THE COURT:
1.  Howard Dean Goodin was convicted of capitd murder and sentenced to desth for the murder of
Willis Rigdon.  Goodin's conviction and sentence were affirmed by this Court on direct apped. See

Goodin v. State, 787 So.2d 639 (Miss. 2001), cert.denied, 535U.S.996, 122 S. Ct. 1558, 152 L.

Ed. 2d 481 (2002). Goodinfiled hisApplication for Leaveto FHle Petition for Pos-Conviction Rdief inthis



Court on April 30, 2002, raising nine grounds for rdief under the Missssppi Uniform Pogt-Cornviction
Collaterd Rdief Act, Miss. Code Ann. 8 99-39-1 t0-29 (Rev. 2000 & Supp. 2002). While many of the
isues are proceduraly barred, we consder them to the extent necessary to address Goodin's dams of
ineffetive assitance of counsd and mentd illness. Finding thet he has succeeded in presenting asubdtantial
showing of the denid of a dae or federd right and tha his atorney's performance a trid was
condiitutionaly defident, we grant Goodin's gpplication for leave to seek podt-conviction rdief in part and
deny it in part.
FACTS
2.  Thefdlowing datement of factsis teken from this Court's opinion:

Theeventswhich occurred ingde WillisRigdon's Storeand Restaurant in theearly morning
hours of November 5, 1998, were recorded by survelllance cameras. The survellance
tapes show a black man, identified as Howard Goodin, entering Rigdon's Storein Union,
Missssppi, around 1:44 am. Goodin browsad around the video rental section for afew
minutes before pulling a gun on the owner of the store, Willis Rigdon. Goodin then
disconnected asurvellance cameraand the TV and VCR to which it was attached. The
tape shows Goodin and Rigdon exiting the sore carrying the survelllance camera, TV, and
VCR. Thetwo men reenter the Sore and exit once again with Goodin waving agun and
Rigdon halding hishendsin the ar. At 1:57 am. awitness drove by Rigdon's Store and
saw Rigdon stting in histruck on the driver's Sde and ablack man hunched over in the

passenger Sde.

Shortly after 2200 am., Mitchdl Graham and hiswife, who live about one mile from the
Union aty limits and about four miles from Rigdon's Sore, were awakened by someone
knocking on thair front door and ringing their door bel. Graham went to the door and,
without opening the door, asked who wasthere. Therewasno response. Thinking it might
be atrouble maker, Graham's wife called her father and told him to drive down to their
house to scare the person avay. When Graham saw hisfather-inHlaw's car, heturned on
the outsde light and opened the door to find Willis Rigdon lying face down in apod of
blood on the front porch. Rigdon was blesding profusdy from two gunshot woundsto the
heed and neck. Graham's wife cdled 911 to request an ambulance.

Grahamasked Rigdon what happened, and he stated that he had been shot and robbed.
Graham then asked Rigdon if he knew who did it. Rigdon replied, “"No, | don't. It wasa



black man." Rigdon was then trangported to the hospitd where he subsequently died as
aresult of the gunshot wounds.

Between 3.00 and 3:30 am., Goodin was seen in Philaddphia, Missssppi, driving
Rigdon'struck and carrying alarge sum of money. Philaddphiais goproximetdy thirteen
miles from the aty of Union. At 4:30 am., Goodin, till driving Rigdon'struck, went tothe
home of his nephew, Kdly Junior Peden, who resdesin Philadd phia. Peden noticed thet
the steering column of thetruck wasbroken. Goodin later attempted to Sart thetruck with
ascrewdriver, but was ungble to do s0. Peden then became suspicious and told Goodin
thet he could nat leave the truck in his driveway. Goodin then removed the license plate
from the truck and threw it away.

Goodin left Peden's house and waked to the home of his cousin, Iris Owens, and asked
her to drive himto Union. Shetold him that he did nat drive & night and indteed cdlled a
tow truck. Thetow truck driver, John Raymond Roberts, picked Goodin up a Owens
home and drove him to Peden’'s home. Roberts asked Goodin who owned the truck, and
Goodin responded, "This white felow in Union." Roberts naticed thet the truck had no
license plate and thet the eering column was broken. Hetold Goodin that hewould have
to cdl the police department and have the VIN number run before he could tow the truck.
Goodin told Roberts to do whatever he wanted with the truck but to take him back to
Owens house Beforethe men I eft the Peden house, Goodingot aTV and VCR out of the
back of Rigdon'struck and put it in thetow truck. Goodin then gave Roberts $50.00 from
along sock of money he had in his pocket. Robertsthen drove him to Iris Owens house
As Goodin exited thetow truck, hetold Roberts, ™Y ou don't know me, and | don't know
you." Goodin took the TV and VCR into Owens house.

Iris Owenstedtified that Goodin returned to her house with aVCR and TV. He then left
saying he would be back to get the VCR and TV. Goodin never returned. Later that
morning, the police came to Owens house. Owen turned the VCR and TV over to the
police. The police asked Owens whether Goodin was armed when he was a her house
Shetold the palice that she hed not seen agun. She later found a gun hidden among her
crochet items. She then called the police who returned and retrieved the gun.

When Goodin's nephew, Peden, heard about the robbery and description of thetruck, he
cdled the police and told them that atruck fitting thet description was a his house. Tow
truck operator Roberts saw the survellance tapes showing Goodin and Rigdon onanews
broadcast. Hetoo natified the police. Basad on theinformetion from the video survelllance
tapes and the Satements of Peden, Roberts and Owens, the police began seerching for
Goodin. They arested him later thet day at the home of Jetty Mae Kdly in Philaddphia
Missssppi. He had agtocking filled with $590.00 in his pocket &t the time of the arredt.

Goodin was booked, and anofficer took himto get ashower and changeintojail dothes.



At thistime Goodin took $200.00 out of hissocks After hisshower, Goodin took another
$700.00 out of his mouth.

Goodin was tried as a hebitud offender in the Circuit Court of Lamar County for the
capitd murder of Willis Rigdon during the commission of a kidnapping in Count | and
amed robbery in Count 11. Goodin's previous convictions indude:

1972 Shoplifting 2 years

1973 Burglary 5 years

1977 Second Degree Sexud Assault 7 years, eech
robbery count, concurrent

bugary

1980 Armed Robbery 25 years
1982 Aggravated Assaullt 25 years

amed Robbery
atempted Armed Robbery

assault on aLaw Enforcement Officer
1995 Burglary 6 years

Goodin had been out of prison only five months before the murder. The jury convicted
Goodin on bath counts and sentenced him to death by lethd injection.

Goodin, 787 So0.2d at 642-43.

3.  OnApril 30, 2002, Goodin filed his Application for Leave to Hle Petition for Pog-Conviction
Rdief with this Court. In order to supplement his origind petition, Goodin filed a rebutta brief with
aoditiond exhibits on November 18, 2002. Therefore, the State has filed a Motion to Strike Petitioner's
Rebutta Brief which this Court will addressin addition to the issues raised by Goodin in his gpplication.

DISCUSSION

4.  Goodin's goplication raises the following issues

|. Procedural History



Il. Preservation of |ssues

Il. Standard of Review
%.  Unde these firg three issues, Goodin discusses procedurad matters which will be discussed as
follows under eech issue as necessary.

IV.  Whether Petitioner'sconstitutional rightsunder theSixth, Eighth,
and Fourteenth Amendmentsof the United States Constitution and
Article Three, Sections 24, 26, 28 and 29, of the Mississippi
Constitutionwer eviolated by numer ousinstancesof prosecutorial
misconduct.

6.  Ondirect goped Goodin adleged thet the trid court erred in dlowing the State toargue, indosing
argument in the sentenaing phese, that Willis Rigdon did not havethe pratection of thelaw, thejury sysem
and the Condtitution the night of his murder as did Goodin during histrid. This Court found no reversble
eror, $ding:

We have previoudy found Smilar alguments to be error, though not reversble snce the
datements were mede in isolaion. See Wells v. State, 698 So0.2d 497 (Miss. 1997);
Davisv. State, 684 S0.2d 643, 654 (Miss. 1996); Shell v. State, 554 S0.2d 887, 900
(Miss. 1989).

Thefactsinthiscase overwhdmingly indicatethe defendant's callousindifferenceto humen
life. The Satutory dements supporting the pendty of death should have been eesly met.
Insuch acase, wefind it troubling that the prosecutor would exhibit such blatant contempt
of thelaw in order to obtain adeath sentence. We have previoudy cautioned prosecutors
agang usng such datementsin dosng arguments

We mugt condude that the didrict attorney and his assgants in this case have ather not
comprehended the law or have Smply ignored our prior admonishments. When they took
thar oathsto becomeatorneysin thisdate, they svoreto "support the Condtitution of the
Sae of Missssppi...." Miss. Code Ann. § 73-3-35 (2000). Those who take the oath to
become adidrict atorney, svear to uphold the Condtitution of the United States and the
Missssppi Condtitution. Miss Congt. art. 14, 8 268. Theseoathsareviolated whenjurors
areingructed to ignore condtitutiond rights. Such blatant disrepect of the prior rulings of
this Court, and more importantly, the conditutiond rights of the accusad will not be
tolerated.



Jury decisons should be based on the rationd weighing of facts and law. Unnecessary
gopeds to passion, bias, and prgudice must be avoided. Chdlengesto ajury to ignore
condtitutiond rights and rules of law are reprehengble and will no longer be overlooked.
We have repeatedly ariticzed thisline of argument and have given far warning to the ber
thet such datementsarein eror.

We once more must condemn as strongly as possible arguments evidenaing disrespect for
the ruleof law and the condtitutiond rightsof defendants. However, our review of thiscase
indicates thet the prasecutors crude gppedls likdly did not influence the jury one way or
the other. Evidence of the defendant’s cdlous indifference to human life in this case is
ovawhdming. The jury's sentence in this case was wdl-supported by the record. Our
respect for therule of law and thefindings of juries condrainsusto find no reversble error
onthisissue Inadoser case, such datements might affect the jury’sverdict and warrant
reversa, but such is not the case here.

Goodin, 787 So.2d at 653-54.

A. Whether the prosecution char acterized Petitioner as
aliar.

7.  Duingdoangargumentin the guilt phase of thetrid, the digrict attorney argued that Goodinwas
aliar and that the jury should "punish him for that." No objection was made & trid, and theissue was not
raised on direct gpped. Goodin now argues thet the didtrict attorney violated his right to afair trid with
thisargument. The State answersfirg that Goodin is procedurdly barred from raisng an issue that could
have been raised on direct gpped but was not. See Miss. Code Ann. 8 99-39-21(1). The State dso
argues that the didtrict atorney was merdy arguing the facts, answering Goodin's defense thet the State's
witnesssswerelying. TheSatedtesHull v. State, 687 So.2d 708, 721 (Miss. 1996), wherewe tated,
"It is not improper for a prosecutor to comment thet the defendant was lying when the contention is

supported in the record.” We agree that thisissue is bath procedurdly barred and without merit.



B. Whether the prosecution made impermissible
arguments in closing comparing the rights of the
victim to therightsof the Petitioner.
8.  Goodin argues that it was error to dlow the digrict attorney to meke the dosng argument thet
Willis Rigdon did nat enjoy the samerrightsthe night of hismurder as Howard Goodin wasenjoying during
histrid. As mentioned above, this argument was raised on direct goped and rgected by this Court. As

such, the Statesargument thet it isbarred by resjudicataiscorrect. See Miss. Code Ann. § 99-39-21(3).

C. Whether Petitioner Goodin wasdenied hisright toa
fair trial by the willful and repeated actions of the
prosecution in this case to comment unfairly on
Petitioner's constitutional rights.
9.  Goodin next cites numerous cases from this and other jurisdictions, law journd atides, and
professond rules and codes to make the fallowing arguments (1) prosecuting atorneys have a higher
obligation than other atorneysto seek judtice and act in an ethicd manner, evenif it meansthat they may
lose a conviction in the process and (2) atorneys representing the State are rardy sanctioned by
professond disciplinary bodies 0 the courts have an obligation to Sep into that role where gppropriate.
Goodin spedificaly argues thet the Sate violated hisright to afair trid where, on dosng argument in the
sentencing phass, it argued that capitd punishment was endorsed by the Bible. There was no objection
a trid by defense counsd, and the issue was not raised on direct gpped. The State argues that Goodin
is procedurdly barred from meking the argument. We agree. See Miss. Code Ann. § 99-39-21(1);
Berry v. State, 703 So.2d 269, 281 (Miss 1997) (where this Court found that an issue based on the

prosecutor's Satement thet cgpita punishment was commeanded by the scripture was procedurdly barred



where there waas no contemporaneous objection at trid, and that it was acoeptable to use the Bible as a
higtorica reference).
110.  Goodin findly argues that this particular digtrict atorney, and his office have continudly mede
improper argumentsin this and other cases, and that Goodin should begranted reief in order to deter such
conduct in the future. Even if such anaction would have thet resuilt here, this Court would not consider it
here, where thisissue is without merit under the authority of this Court.

The State's Motion to Strike Petitioner's Rebuttal Brief
11. Thenexttwoissuesarelargdy concerned with Goodin's mental condition, as Goodin dlegesthat
he is both mentdly retarded and paranoid schizophrenic. Mogt of the exhibits atached to Goodin's
gpplicationare concarned with hismenta hedlth background. Induded arethe pretrid evauation from Dr.
Gerdd OBrien, dated February 24, 1999 (Exhibit 2); a Socid Security disahility report dated April 23,
1998 (Exhibit 3); an unagned psychalogica evauaionfrom Dr. Miched Whelan dated May 1998 (Exhibit
4); amental hedth evduaion from Dr. David Powers, dated May 25, 1998 (Exhibit 5); a Disability
Determingtion and Tranamittal form dated May 26, 1998 (Exhibit 6); progress notes from Dr. Thomas
Wedshin Lard Hospitd dated Augugt 10, 1998 (Exhibit 7); an Intake Evaduation Interview dated July 13,
1998 (Exhibit 8); a Weams Mentd Hedth Discharge/ Termination Summary dated February 25, 1999
(BExhibit 9); and an unsworn, undeted statement from Dr. Miched Whdan (Exhibit 10). Goodin rdieson
these documentsin part to argue that he was and ismentdly retarded and cannot be executed and that his
trial counsd wasineffectivefor fallureto obtain and be aware of these documents and thar contentsat his
trid in order that it could be argued he was reterded and mentaly ill.
12. The State responded to these arguments in its brief and in some cases dleges that these exhibits

were not probative of the issues or weredefident onvariousgrounds. Goodin thenfiled hisRebuttal Brief



towhich heatached additiond exhibits, induding someaf his schodl records (Exhibit 1); affidavit of Teresa
Clemons, Goodin's niece (Exhibit 2); afidavit of Tommie Peden Dennis, Goodin's Sgter (Exhibit 3);
dfidavits from Tomika Harris, investigetor for the Mississippi Office of Capitd Pogt-Conviction Counsd
(OCPCC) (Exhibits 4-7); afidavits from Dedre Jackson, a pardegd from OCPCC (Exhibits 8-9); an
dfidavit of Dr. Gerdd OBrien, dated November 15, 2002 (Exhibit 10); and an affidavit of Robert N.
Brooks, Goodin'strid counsd, dated November 14, 2002 (Exhibit 11).

113.  The State subssquently filed itsMation to Strike Petitioner's Rebuttd Brief, in which it arguesthet
Goodin cannot present new evidence on rebutta to shore up arguments shown to bewesk or without merit
by the Sate. The State argues that the rebuttd is "an atempt to ambush the State with records and
dfidavitsthat were available to the Ptitioner at the timethe origind petition wasfiled. Thisisyet another
example of how the Missssppi Office of Capitd Pogt-Conviction Counsd continuoudly files goparently
incomplete gpplications and then seeks to supplement those gpplications — when the supplementa
information could have been obtained through due diligence a the time the petition wasfiled." The Sate
a0 argues that Goodin's rebutta isa"blatant attempt to drcumvent the Satute of limitations™ The Sate
saysthat it has no procedurd mechaniam to respond to the new documentation and asks thet the rebuttd
be stricken.

114.  Although the State is correct in some of its arguments, anumber of the OCPCC's actions were
unavoidable, asthe law on execution of the mentally retarded changed between the time Goodin filed his
origind gpplication and his rebuttdl.  Therefore, this Court finds thet the Mation to Strike Petitioner’s

Rebuttd Brief is not wdl-taken and deniesiit.



V. Whether the execution of the mentally retarded should be
prohibited under the Eighth Amendment to the U.S. Constitution
as well as Article Three, Section 28, of the Mississippi
Constitution.

115.  Goodin'sgpplicationwasfiled on April 30, 2002. Goodinargued thet theexecution of thementally
retarded should be declared unconditutiond. On June 20, 2002, the United States Supreme Court ruled
inAtkinsv. Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L .Ed. 2d 335 (2002), thet the execution of
mentaly retarded offenders amounted to crud and unusua punishment and was, therefore, prohibited by
the Eighth Amendment to the United States Condtitution. Thus, alarge portion of Goodin's argument on
wheat thelaw should be on thisissue may be disregarded. What must be congdered istheextent towhich,
if any, Goodin may be entitled to further procesdings under thisissue pursuant to Atkins.

116. The Supreme Court added in Atkins:

To the extent there is serious disagreement about the execution of mentaly retarded
offenders itisin determining which offendersarein fact retarded. Inthiscase, for indance,
the Commonwedth of Virginiadigoutes that Atkins suffers from mentd retardation. Not
dl peoplewho dam to be mentaly retarded will be so impaired asto fal withintherange
of mentaly retarded offenders about whom there is a nationd consensus. As was our
goproachin Ford v. Wainwright, with regard to insanity, “we leave to the Statg g the
task of deveoping appropriate ways to enforce the conditutiond restriction upon its
execution of sentences.” 477 U.S. 399, 405, 416-417, 106 S.Ct. 2595, 91 L.Ed.2d 335
(1986).

Atkins, 122 S.Ct. a 2250. The Court noted that [ t]he Satutory definitions of mentd retardation are not
identica, but generdly conform to the dinicd definitions st forth inn. 3, supra” as sated beow:

The American Assodaion of Mentd Retardation (AAMR) definesmentd retardetion as
folows "Mentd retardation refers to subgtantid limitations in present functioning. It is
characterized by sgnificantly subaverageintdlectud functioning, existing concurrently with
related limitations in two or more of the following gpplicable adaptive ill aress
communication, sdf-care, home living, sodd skills community use, sdf-direction, hedth
and safety, functiond academics, lesure, and work. Menta retardation manifedts before
age 18" Mentd Retardation: Definition, Classfication, and Sysems of Supports 5 (Sth
ed.1992). The American Psychidric Assodaion's definition is amilar: "The essentid

10



fedture of Mentd Retardation is Sgnificantly subaverage generd intdlectud functioning
(CriterionA) thet isaccompenied by sgnificant limitationsin adgptivefunctioningin at leest
two of thefallowing skill areas: communication, sdf-care, homeliving, sodd/interpersond
kills useof community resources, saf-direction, functiond academic skills work, leisure,
hedth, and safety (Criterion B). The onset must occur before age 18 years (Criterion C).
Mentd Retardation has many different etiologies and may be seen as afind common
pethway of various pathologica processesthat affect thefunctioning of the central nervous
sysem.” American Psychiaric Assodation, Diagnodtic and Statigticd Manud of Mentd
Disorders41 (4thed. 2000). "Mild" mentd retardetionistypicaly used to describe people
with an 1Q leve of 50-55 to approximately 70. 1d., & 42-43.

Atkins, 122 SCt. a 2245 n.3.

917.  Goodin argues thet he has met his burden of production, that the issue of whether he medts the
definition of retardation mugt be submitted to ajury, andthat the State should bear the burden of proving,
beyond a reasonable doubt thet heis not mentdly retarded. In support of his argument, Goodin ditesthe
recent U.S. Supreme Court cases of Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348, 147
L.Ed. 2d 435 (2000), andRing v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L .Ed. 2d 556 (2002).
118.  After hefired severd shatsinto the home of an AfricanrAmerican family in New Jersey, Apprend
was indicted on numerous sate charges of shooting and possession of fireaams: Heeventtually pled guilty
to two counts of passession of afirearm for unlawful purpose and one count of possesson of an explosve,
After the judge accepted the guilty pless, the prosecutor moved for an enhanced sentence on one of the
counts because it was ahate crime. The judge concurred and rendered an enhanced sentence of twelve
years on that particular count, with shorter concurrent sentences on the ather two counts.

119.  Apprend argued that he was entitled to have the finding on enhancement decided by ajury. The
Supreme Court agreed, gating, "' Other than thefact of aprior conviction, any fact that increasesthe pendty
for acrime beyond the prescribed datutory maximum must be submitted to ajury, and proved beyond a

reasonable doubt." Apprendi, 530 U.S. & 490. However, the Court specificaly stated thet " Apprend

11



has not here asserted a condiitutional dlaim based on the omission of any reference to sentence
enhancemeant or racid biasintheindictment. . . . Wethusdo not addresstheindictment question separatdy
today." Id.a 477 n.3.
920. TheCourtfoundin Apprendi that New Jersey's datutory schemewould alow ajury to convict
a defendant of a second degree offense of possession of a prohibited wegpon, and then, in a separate
subsequent proceading, dlow ajudgetoimpaseapunishment usudly resarved for first degreecrimesmade
onthejudgesfinding based on apreponderance of theevidence. TheApprendi Court findly sated thet
its decison did not gpply to capitd sentencing cases, even in those caseswhere it was the judge deciding
whether to sentence the defendant to death or some lesser sentence. | d. a 496-97(citing Walton v.
Arizona, 497 U.S. 639, 110 S.Ct. 3047, 111 L.Ed. 2d 511 (1990)) (upholding the Arizona capita
sentencing process).
121. TheU. S Supreme Court subsequently decidedRing v. Arizona. Ring addressed theissueof
whether the Arizona cgpitd sentencing process, asuphedin 1990in Walton, thet of ajury dedding guilt
and ajudge meking findings on aggravating factors, survived Apprendi. The Supreme Court decided it
did not. Despitethe effortsin Apprendi to disinguish non-capital enhancement cases from aggravating
drcumdances in capitd cases in this context, the Supreme Court in Ring found that there was no
difference

[W]e ovaruleWalton totheextent thet it dlowsasentending judge, Stting without ajury,

to find an aggravating drcumatance necessary for impogtion of the death pendty. See 497

U.S, a 647-649, 110 S.Ct. 3047. Because Arizonds enumerated aggravating factors

operate as "the functiond equivaent of an dement of agreater offense™ Apprendi, 530
U.S, @494, n. 19, 120 S.Ct. 2348, the Sixth Amendment requiresthat they befound by

ajury.

* % %
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"The guarantess of jury trid in the Federd and State Congtitutions reflect
a profound judgment about the way in which law should be enforced and
jugtice adminigtered. . . .If the defendant preferred the common-sense
judgment of a jury to the more tutored but perhaps less sympathetic
reection of the Snglejudge, hewasto haveit." Duncan v. Louisiana,
391 U.S. 145, 155-156, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968).
The right to trid by jury guaranteed by the Sxth Amendment would be sensdedy
diminished if it encompassad the factfinding necessary to increase a defendant'ssentence
by two years, but not the factfinding necessary to put him to death. We hold thet the Sixth
Amendment gppliesto both.
Ring, 536 U.S. at 609, 122 S.Ct. at 2443.
22. The Stateanswerstha whether Goodinismentaly retarded isnot an aggravating factor necessary
for impogtion of the death pendty, and Ring has no gpplication to an Atkins determination. The State
a0 assatsthat the burden of proof is on Goodin in this metter, dting this Sate's post-conviction Satute,
Miss. Code Ann. 8§ 99-39-23(7) ("no rdief shall be granted under this chapter unlessthe prisoner proves
by a preponderance of the evidence thet heis entitled to such'"). This Court agrees with both arguments
of the State.
123.  ThisCourt mayfind either (1) that Goodin doesnot meet the Sandard of mental retardation or (2)
that Goodin has met enough of aninitid burden to have the matter of mentd retardation remanded for a
hearing beforethetrid court. TheLegidatureadopted thefollowing sandardin Miss Code Ann. §41-21-
61(f) (Rev. 2001), deding with commitments, which datesin part:
(f) "Mentaly retarded person” means any person (i) who has been diagnosed as having
ubgantid limitations in present functioning, menifesed before age eightean (18),
characterized by sgnificantly subaverageintdlectud functioning, existing concurrently with
related limitations in two or more of the falowing goplicable adaptive kill aress

communication, sef-care, home living, sodd skills, community use, sdf-direction, hedth
and safety, functiond academics, lasureand work . . . .

13



24. Goodin aguesthet heisretarded. Inhisorigind goplication he rdies on the pretrid evauation of
Dr. Gerdd OBrien, that Goodin hed "achieved a verbd 1Q of 65, aperformance | Q of 60, for afull scae
IQ of 60" onthe Wechder Test. On ancther tet cdled the Shipley, Dr. O'Brien found that Goodin hed
"obtained an estimated (WAIS-R) 1Q of 50, which dsofalswithinthemildly retarded range™ Dr. OBrien
found that Goodin was reeding & asscond grade level and cgpable of doing math & afirg grade leve.
Goodin paintsto Judge Gordon's Report of thetrid, where he marked Goodin'sinteligenceleve, asbeing
"Low (IQ below 70)."

125. The Stae rebuts this argument by pointing to the rest of Dr. O'Brien's evduation, where Dr.
OBrien gated on severd occasions that Goodin gppeared to be maingering, not trying, or not doing as
wel as he was cgpeble of, or was feigning amentd disorder. The State pointsto Dr. OBrien'sfinding of
"no subdtantia evidence of gnificant neuropsychologicd problems” “intentiond digtortion and feigning
psychalogica and emationd difficulties”” and his concdlusion that Goodin was competent and ssne. The
State dso comments on the remainder of Judge Gordon's trid report, which found thet Goodin was
atentive, cooperdive and polite.  The State argues that Goodin's behavior during and after the
shooting/robbery showed aleve of intdligence, reasoning and planning that wasinconsisent with afinding
of mental retardation.

126.  Goodin then rdlies on the fallowing items attached to his rebuttd brief: his school records for
grades 1-4 (it gppears that Goodin spent three years in third grade); affidavits from rdatives gating thet
Goodin acted srangdy at times, severd dfidavits from OCPCC personnd gaing whet other people had
told them about Goodin's behavior; and an afidavit fromDr. OBrien. While Dr. OBrien Satesthat if he

hed known about Goodin's schizophrenia, he might have mede different findings on theissues of 1Q and
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retardation, Dr. OBrien'sorigind report showsthat he was awvare of Goodin's dam of hearing voices, of
considering suicide, of difficultiesin schod and of being dissbled.

f27.  This Court findsthat Goodin has produced enough evidenceto be granted leave to procead in the
trid court on theissue of his mentd retardation.

To that end the gandard or definition of mentd retardation shdl bethet enunciated by the
Supreme Court in Atkins, espedidly the American Psychiaric Assodaion's definition
of mentd retardation. American Psychiatric Associaion, Diagnogtic and Statidtica
Marud of Mentd Disorders IV 39-46 (4th ed. 1994). As Presding Justice Smith
recommendsin his dissant, we further hold thet the Minnesota Multiphasc Persondity
Inventory-11 (MMPI-I1) isto beadminigtered Snceitsassodated vdidity scdesmakethe
test best quited to detect mdingering. See Id. a 683 (defining mdingering as the
"intentiond production of fadse or grosdy exaggerated physcd or psychologicd
symptoms, mativated by externd incentivessuch asavoiding military duty, avoidingwork,
obtaining finandd compensation, evading crimind prosecution, or obtaining drugs’). See
also United States v. Battle, 235 F. Supp. 2d 1301, 1307 (N.D. Ga 2001)
(explaning MMP! and itsvdidity scalesand gating that “[{heMMP! isgenerdly agreed
to be difficult to cheat on without getting caught”).

Russell v. State, No. 1997-DR-00046-SCT, 2003 W L 21403734, a *49 (1 251) (Miss. June 19,
2003). Goodin mugt prove that he meets the gpplicable sandard by a preponderance of the evidence
pursuant to Miss. Code Ann. 8 99-39-23(7) (Rev. 2000). Thisissuewill be consdered and decided by
the Newton County Circuit Court without ajury.
VI.  Whether trial counsel for Howard Goodin wer eineffectiveat the
penalty phase of his capital trial, depriving him of his Sixth and
Fourteenth Amendment right tocompetent counsel, and hisEighth
and Fourteenth Amendment right to have mitigating evidence
presented tothejury, aswell ashisright tocounsel under Article
I11, Section 26, of the Mississippi Constitution.
128. Asaprdiminary mater the State argues that Goodin's direct gpped attorney, Edmund Phillips,
raised the issue of ineffective assgtance of trid counsd, Robert Brooks and Shawn Harris, on direct

aoped. At trid, Will Rigdon, grandson of the victim, identified two videotgpes of the occurrence in the
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vicim's sore and identified Goodin as the person on the tapes who was robbing his grandfather. The
gpedific issueraised on direct goped waswhether trid counsd wasingfectivefor falureto object to Will
Rigdon'sidentification of Goodin. This Court resolved the matter asfollows

Hrgt, Goodin must show that the defense counsdl's performance was deficient. Perhgps
Goodin's defense counsd should have objected to the idertification by Will Rigdon
purstiant to M.R.E. 602. However, this does not automatically mean thet the error made
was 0 sious as to deny Goodin the "counsd”" guaranteed him under the Sixth
Amendment. Goodin must overcome the presumption thet, under the drcumstances the
chdlenged action might be conddered sound trid Srategy. Goodin hasfalled to show any
evidence that would overcome this presumption. However, even if Goodin hed indeed
met hisburden of proof under thefirg prong of thistest, he hasfalled to meet the second
requirement set out in Strickland.?

Goodin mug show secondly thet the defident performance prgjudiced his defense The
record Smply does not support this argument. Even if defense counsd hed objected to
the identification by Will Rigdon and hed the trid court sustained the objection, the tow
truck driver later tedtified thet he identified Goodin from the surveillance tapes shown
during a news broadcag. This identification prompted him to cdl the police. Findly,
Goodin identified himsdf on the tapes from Rigdon's Store during direct examination.

We find tha Goodin's argument does not in any way sdidy the requirements of
Strickland. The conduct of defense counsd did not fal bdlow the levd of effective
assgance of counsd as guarantesd by the Sxth Amendment. This argument is without
merit.
Goodin, 787 So.2d a 652.
129. The State arguesthat Goodin is procedurdly barred from raisng any additiond issues based on
ineffective assstance of trid counsd, asthis could have been raised on direct gpped by Edmund Phillips
and wasnot. The Sate citesLockett v. State, 614 So.2d 888 (Miss. 1992), where this Court found
that Lockett's atempt to raise ineffective assstance of trid counsd was procedurdly barred, where

aopdlate counsd, being different from trid counsd, hed failed to do o.

1 Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed. 2d 674 (1984).
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130. GoodindtesFaragav. State, 514 So.2d 295 (Miss. 1987) (direct gpped), and 557 So.2d 771
(Miss. 1990) (pogt-conviction). Faragawasconvicted of cgpitd murder and sentenced to death. Ondirect
gpoped Faragas appdlate counsd, baing different fromtrid counsd, raised numerousisuesof indfective
assisanceof trid counsd a the guilt and sentencing phases. This Court found dl suchissueswithout merit
and afirmed. Faraga subsequently filed an gpplication for pogt-conviction rdief in this Court. This
goplication raisad the issue of possible withholding of exculpatory materid by the State from Faraga, or
ineffective assstance of counsd for falure to request the materid. This issue was not raised on direct
goped. This Court granted Faragas goplication to proceed in the drcuit court. Faraga, 557 So.2d a
775. See also Hymesv. State, 703 So.2d 258, 261 (Miss. 1997) (ineffective assstance dam was
arguably procedurdly barred on post-conviction because of not being raised on direct gpped but Court
would dlow inmete to proceed where gppelate counsd's brief was "exceadingly incoherent” and podt-
conviction proceeding was usud avenue for pursling ingffective asssance dam even where trid and
gopdlate counsd aredifferent). Therefore, thereis conflicting authority onwhether thisCourt should goply
the procedurd bar.

131. Theissue of Goodin's menta capadity wasfirg raised when defense counsd filed a Mation for
Psychiaric Examingtion on December 7, 1998. Defense counsd atached his affidavit gating thet he
believed that Goodin was "of insuffident soundness of mind to meke arationa defensg’ in the case and
"should be ordered to submit to psychiatric examingtion, observation, and evauetion.” The mation dso
dtated that Goodin hed been rdeased from prison in June 1998 and during thet prison term he was
"incarcerated inthe psychiatric ward and wastreated by the psychiatrist of sad ward." Also on December
7, during Goodin's arraignment, defense counsd mentioned the mation to Judge Gordon, who indicated

hewould grant the mation.
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132.  On December 10, 1998, Judge Gordon entered an Order for Psychiatric and Psychologicd
Examination gating that Goodin should be examined by Dr. Gerdd OBrien, a psychologigt, and Dr.
Dondd Guild, a psychiatris. The order dated thet the doctors should "determine [Goodin'g present
ability to gand trid and asss hisattorneysin hisdefense and further examine himto determine his ahility
to know the difference between right and wrong and to undersand the nature and qudity of his actions
a the time of the dleged offenses Upon completion of sad examination, sad psychologis and
psychiarig shal meke awritten report of hisfindings. . . "

133.  OnFebruary 10, 1999, Judge Gordon entered an Order for Psychdlogicd Examingtion gating
that Goodin should be examined by Dr. OBrien. On February 16, 1999, during motions hearing, Judge
Gordon asked if Goodin hed been examined. Defense counsd stated that he hed, "but thet Dr. Guild in
his report requested further examination by Dr. OBrien, and there is an order entered February 10th
ordering thet and scheduled him to go [on] an gppointment this Friday, February 19th, 1999, for further
additiond examination.”

134. Thereportsmadeby Drs O'Brien and Guild werenot induded asapart of thisrecordin Goodin's
direct gpped . Judge Gordon meade no findings on the record and entered no orders on the menta Sate
of Goodin. Goodin was gpparently determined to be competent because otherwise the trid would not
have taken place.

135.  Goodin has atached Dr. OBrien's report, dated February 24, 1999, as Exhibit 2 to his
goplication.  Dr. OBrien administered, or atempted to adminigter, a number of tets Dr. OBrien
suggested in severd places that Goodin may not have been trying very hard: "[H]is degree of gpparent
effort and mativation srongly suggest these scores underestimate hislevd of functioning. . . . Resultson

dl these tasks mugt be viewed with caution as they are confounded with this questionable effort and
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moativation. . .. [A]bility tet resultstend to underestimate hisoverdl intdlectud functioning and reflect his
level of mativation and cooperation . . . . This pattern is characteridtic of individuas who are feigning a
mentd disorder, and isrardly seen in those responding truthfully.”

136. As to Goodin's mentd gatus examingion, Dr. OBrien gated that Goodin was "less than
cooperdive," giving a"dightly incorrect reponse to an arithmetic question, or refuging] to respond when
asked aquestion which should havebeenwe| within hisgpparent ability range™ Goodin described hearing
voiceswhich he said were connected to demons and Satan. Goodin said thet he hed trouble degping and
hed suicidd thoughts when incarcerated a Parchman in 1993, He had received some psychologicd
trestment when previoudy incarcerated. He complained about not getting hisSS check. Hedenied thet
he was guilty of capitd murder.

137.  Dr. OBrien conduded:

Howard Goodin is a 44 year old African American mae whose intdlectud functioning
fdlsa leest in the borderline range, and whaose test scores underestimeate his intdllectual
functioning. Generdly thereis no substantid evidence of sgnificant neuropsychologica
problems.  His performance on dbility tests and his gpproach to other tasks reflect his
level of mativation and cooperation, which is srongly suggestive of intentiond distortion
and fagning psychalogicd and emationd difficuities

Clinicd observationsreved aminimd leve of didress, whichis likdy atributable to his
current legd gtugtion. Heis cartanly suspicious of others, espedidly those in authority,
which seems conggent with past culturd and indtitutiona experiences. His reported
hdluanations and other reported beiefs may have smilar underpinnings, but appear a&
best extremdy exaggerated asto thar effect on hisfunctioning.

It is my opinion, based on dl the information avalable, that he does not exhibit a
psychosis or other Sgnificant psychologica disorder whichwould affect hisunderganding

the nature and qudity of his actions, induding whether they were right or wrong, and

conforming his behavior to the requirements of thelav. He dso gppears competent to

dand trid and to as3g in hisown defense.
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138.  Goodin ds0 atached, as Exhibit 4 to his gpplication, an evduation of im by Michad Whdan,
Ph.D., a psychologig in Greenwood. The evauation is dated May 13, 1998, and was goparently
performed during Goodin'sincarceration, though thereason for the evad uation isnat known. Theunsgned
evaudtion isdivided into Higory, Daly Adtivities Mentd Satus, and Condusion. The primary mentd
symptomGoodin complained of for the previousthreeto five yearswas auditory hdlucinations for which
he had been treated with anti-psychaotic medication. The hdlucinations seemed to have ardigious besis,
deding with Jesus, Satan and demons. Goodin dso complained of having trouble degping. Goodin hed
not been hospitaized for psychoss but had been treated as an outpatient. Dr. Whelan did not think
Goodin should be consdered competent to manage money should he be avarded disghility benefits
because he had been incarcerated mogt of his adult life. Dr. Whdan found thet Goodin " probably hasan
IQinthemidde 70" Dr. Whdan conduded:

| think the patient suffers from chronic paranoid schizophrenia His indtitutiond record

suggest that heisawithdrawn and isolated inmate. Heisdescribed asrardly paticipating

in conversations on the unit and tends to say to himsdf. | think his prognods for the

future is guarded due to the chronicity of his symptoms. He probably has a very low

tolerance for dress and his ingght into his illness is limited. However, he has been

compliant with medication and if heremains compliant when isrdeased from prison, then

he should be able to function with a leest minima adeguiecy if hisSger's environmean is

dressfree.
139.  Goodin atached an afidavit from Dr. OBrien to his rebuttd which dates that Dr. OBrien
conducted his competency evauation of Goodin with only the documents supplied by the State. Dr.
OBriendatesthat he hasnow reviewed additiond materia s supplied by Goodinwhich"would have been
adgnificant factor in my forensc evduation.” Dr. OBrien found that the records showing Goodin to be
schizophrenic "would have been sgnificant, not just in terms of determining whether Mr. Gooden was

mentaly ill but dso for assessing whether hewas mentdly retarded.” Dr. OBrien dated that Goodin hed
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an 1Q of 60, in the mildy mentdly retarded range, but he suspected a the time that Goodin was
mdingaing. Dr. OBrien dated that he might have reached a different condusion hed he known of the
records in question. Dr. O'Brien sated that Goodin's school records and socid security records were
ggnificant in adetermingtion of retardation. Dr. OBrien Sated that Goodin should have been tregted for
schizophreniaand then reeva uated and retested. Dr. O'Brien sated thet it wasdifficult to eva uatewhether
someone was retarded when they dso suffered from mentd iliness. Dr. OBrien "strongly recommended
that Mr. Goodin receive a thorough evaduaion both to thoroughly assess his mentd illness and to
determine whether heismentaly retarded. Based on the recordsand my prior testing, | believethet there
isaggnificant likdihood thet Mr. Gooden may in fact be mentdly retarded.”

A. Whether counsel failed to investigate mental
retardation.

140.  Goodin arguesthat histrid atorneysfailed to invedigate his mentd retardation a trid. Robert N.
Brooks, one of Goodin'strid attorneys, executed an afidavit which was attached to Goodin's Rebutta
Brief. Brookss affidavit contained the following Satement:

When | represented Mr. Gooden, | hed judt litigated the capitdl murder trid of Mack

Widls InMr. Wells case| presented evidence of mentd retardation. BecauseMr. Wdls

was dill sentenced to desth, | ft presenting such evidence wasfutile. Eventhough | was

aware of the fact that Mr. Gooden's 1Q was low and that | had great difficulty
communicaing with him, | did not rase his retardation or invesigate it further for

mitigation purposes.
141.  Inaddition, eventhoughit could have been raised for mitigation purposes, a thetimeof Goodin's
trid and direct gpped, execution of the mentaly retarded was condtitutiona.  This Court is granting
Goodin's leave to saek post-conviction rdief in the trid court based upon hisdleged mentd retardation.

If Goodin is found to be mentaly retarded within the meaning of Atkins then he cannot be executed.
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However, if he is found not to be retarded then counsd's dlegedly deficient conduct in this arealis
irrelevart.

B. Whether counsel failed toinvestigatemental ilIness.
142. Robert N. Brooks, one of the defense attorneysfor Goodin a histrid, sated thefdlowingin his
afidavit:

| knew something was wrong with Mr. Gooden, besides the retardetion, but | redly
couldn't put my finger on why he was 0 odd. | never knew Mr. Gooden was a
diagnosad paranoid schizophrenic or that he was receiving Sodd Security Discbility for
his condition. He mentioned it for thefird timein passing on the stand & trid, a which
point it wastoo late to follow up with investigation. | have never seenthe Laird Hospitd
or Weems Records concerning Mr. Gooden's schizophrenia. | have never seen the
Socid Security Records concerning Mr. Gooden's schizophrenia Had | known Mr.
Goodenwas cartifiably schizophrenic, | would have put doctors on the gand from Laird,
Weams ec. to as3g in his mitigaion. | definitdy would have put Dr. Whdlan on the
gand had | seen his 1998 report beforetrid. | would have given any reports concerning
prior diagnoses of Mr. Gooden to Dr. OBriento consder in hisevauaion hed | known
of any of these. Given the time and resources | hed to prepare for this cgpital murder
trid, there was smply no way | could have known to look for Mr. Gooden's records
because thetimes | gpoke with the dient he was very crazy and nat hdpful in preparing
hisdefense & dl. | had to get his Sgter to tak to him on occason for mein order to
explainthingsto him. | begged Mr. Gooden not to take the stand, but he was completely
irrationa and would not listen to the advice of counsd in thet regard.

143.  ThisCourt grants Goodin leave to proceed in the trid court on theissue of whether his attorney
wasinefectivefor falureto invesigate whether hewas mentdly ill. See Wigginsv. Smith, 123 S. Ct.
2527 (2003).

C. Whether counsel failed to investigate client's
competency.

44.  Goodin arguesthet "when counsd had Mr. Gooden examined for competency to sand trid, the
evauator faled to take into account Mr. Gooden' slong-standing history of mentdl illness and dismissed

hisdams about hdluanaions finding him competert. It is unlikdy that Mr. Gooden would even have
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been found competent to gand trid had counsd donethar job." Goodin'sargument hereissmilar to his
argument under 6.B., but this argument dso cdlsinto question the nature of the process of determining
a defendant's competency to stand trid and the defense counsd's role in that process. Frg, defense
counsd did not have Goodin examined; the crcuit court did. Defensecounsd did not, asfar asthis Court
cantdl, sdect Dr. OBrien. It is unknown whether defense counsd did have or could have hed any input
into Dr. OBrien's decison on competency. It is dso unknown whether Dr. OBrien would have
conddered any findings by any other doctorsin meking his decison. He says now that hewould have If
defense counsd had evidence contrary to Dr. OBrien's condusions, it would have been advisable to
present those to the dircuit court so they could have been consdered. Defense counsd now gatesin an
affidavit that he would have done this but did not have the time or resources
5. Whaisknownistha defensecounsd did not object to Dr. OBrien'scondusionsasincorrect and
did not object to the circuit court'sfinding of Goodin as competent. Any atempt to raisethedircuit court's
finding of competency as erroneous, as Goodin does, is procedurdly barred & this point. Only because
this issue is so dosdy rdaed to the issue of Goodin's mentd illness; this Court finds thet Goodin be
granted leave to proceed in thetrid court on this particular issue.
VII. Whether Petitioner was denied his constitutional rights
guaranteed by the 6th, 8th and 14th Amendments to the United
States Constitution and its Mississippi Constitutional corollary
duetothe cumulative effect of errorsat both theguilt and penalty
phases of his capital trial.
146. Goodin next arguesthat, even if no one aror is uffident by itsdf to serve asabadsfor agrant
of rdief, thisCourt should consider the cumulative effect of theerrorsdleged by Goodin. Asdtated above,
this Court grantsleave for Goodin to procead to the trid court on the particular issues enumerated in this

opinion.
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VIII. Whether Petitioner wasdenied therighttotheeffectiveassistance
of counsel on appeal.

147.  Goodin argues that he was denied adequiate representation ondirect gpped, and that there was
areasonable probability thet, if he had been adequatdly represented, the reult of his gpped would have
been different. Goodin Sates that gopedlate counsd failed to raise a mgority of the prosecutorid
misconduct dams available faled to rase the dying dedaration issue and falled to rase trid counsd's
conduct asto the menta hedthVinsanity/competency issue

748. Appdlae counsd did rase one issue concarning misconduct over dosing argument, which this
Court ssemed to find meritorious, except for thefact that Goodin was overwhd mingly guilty, which made
the prosecutor's conduct irrdevant. It does not gopear that this Court would have found any of the other
iSsues concerning misconduct to amourt to reversble eror, if they had been raised, where the previous
isse did nat rise to thislevd.  In addition, these other issues would have been procedurdly barred on
direct gpped because there was no contemporaneous objection a trid. This Court finds thet falure to
raise these other issues was not ineffective assstance of gppedlate counsd.

149.  Asto dying dedaration, the merits of that issue are discussed next. In summary, this Court finds
that thetrid court did nat e in admitting the satement of Willis Rigdon; therefore, gppellate counsd was
not ineffective for falure to raise it on direct goped.

150. Asto mentd hedth/insanity/competency, thereislittie in the goped record to make much of an
argument. None of the reports meade by ether Dr. OBrien or Dr. Guild were made apart of thisrecord
in Goodin'sdirect gpped. Judge Gordon made no findings on the record and entered no orders on the

menta cgpecity of Goodin. Goodin took the sand and tedtified. While histestimory may nat have been
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aticulate or effective, this tetimony did not demondrate that Goodin was insane. Thisissue is without
merit.
IX.  Whether the trial court erred in admitting an irrelevant dying
declaration in violation of MRE 401, 402, 403 as well as
Petitioner's 6th, 8th, and 14th Amendment rights under the
Constitution of the United States and its Mississippi
constitutional corollaries.
151. Goodinlag arguesthet thetrid court erred in dlowing Mitchdl Graham to testify thet awounded
Wiillis Rigdon told him that he did not know the man who hed shot and robbed him, but his attacker was
a black man. Goodin varioudy argues that the Satement was irrdevant, it was more prgudicia then
probative, and it did not meet the identification criteria necessary for admisson as adying declaration.
152. The Sate argues that Goodin objected to the Satement a trid on a different bass then heis
objecting now; therefore, his objection is procedurdly barred. The State d o argues that this issue was
not raised on direct goped and therefore, Goodin is procedurdly barred from rasing it now. See Miss.
Code Ann. § 99-39-21(1).
153. A review of the record showsthat at trid the Statement in question was offered both under the
excited utterance hearsay exception found in M.R.E. 803(2) and the dying dedaration heersay exception
found in M.R.E. 804(b)(2). Defense counsd objected, Sating thet the Satement was hearsay, or thet the
hearsay exceptions hed not been met. Outside the presence of the jury, defense counsd argued thet the
datement did not qualify as an exdited utterance because thedement of spontanaity wasnot present. As
to dying dedaraion, defense counsd argued that Willis Rigdon did nat believe his degth to be imminent
because hewasasking for hdp, and thetestimony from Ted Atkins, aparamedic who tregted Rigdon, was
not sufficient to support the nation that Rigdon was mortaly wounded. The trid court found thet the

Satement was admissible as adying dedaration.
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B4. The Saeis correct that Goodin is raisng objections here that are different from those raised
beforethe trid court. Even moreimportantly, the State is correct thet thisissue was not raised on direct
apped. Goodin is procedurdly barred from raising it here

155. As to the merits of Goodin's argument, Ridgon's satement was obvioudy rdevant. Racid
characteridicsareunavoidably important factorsinidentification of defendantsin crimind cases Thisdoes
not mean that race became an "improper issug'’ in this case as Goodin argues. If Rigdon had sated thet
awhiteman had shot him, that would aso berdevant, and Goodin would havefought to haveit admitted.
156. Goodin aguesthat adying dedaration isinadmissible unlessit names agpedific person. Goodin
citesanumber of cases from this Court and others where a specific person was named, but ditesnathing
thet dates that dying dedarations are limited to this drcumstance. Goodin aso argues that Rigdon's
datement could not pass muder as an identification of Goodin under Neil v. Biggers, 409 U.S. 188,
93S.Ct. 375,34 L. Ed. 2d 401 (1972). While Rigdon's datement donedid identify Goodin, itisone
pieceof cdrcumdantia evidencewhich supported the State's case. Consdering that Goodin could bessen
on the surveillance videotape of Rigdon's store, was driving Rigdon's truck, wasin possesson of cash, a
pigal, atdevison and aVCR, Rigdon's Satement corroborates this other evidence to a limited extent.
Rigdon's satement was probably unnecessary evidence, but it was not inadmissible on the grounds
agued here Therefore, thisissue iswithout merit.

CONCLUSON

157.  Wedeny the States Motion to Strike Petitioner's Rebuttd Brief. We grant Howard Goodin's
Applicationfor Leaveto Hle Petition for Pog-Conviction Rdief limited tothefdlowingissues (1) mentd
retardetion; (2) ineffective assgance of counsd ontheissueof mentd illnessand (3) ineffective assgance

of counsd on theissue of competency.
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1658.  Goodinisgrantedleaveto proceedinthetrid court ontheissue of whether heismentally retarded
such thet he may not be executed under Atkins v. Virginia. The sandard or definition of menta
retardation shdl be that enundiated by the United States Supreme Court in Atkins. Goodin must prove
that he meets the gpplicable sandard by a preponderance of the evidence pursuant to Miss. Code Ann.
§ 99-39-23(7) (Rev. 2000). Thisisuewill be conddered and decided by the Newton County Circuit
Court without ajury.

159.  Wedeny Goodin's gpplication in dl other respects

160. APPLICATION FOR LEAVE TO FILE PETITION FOR POST-CONVICTION
RELIEF, GRANTED IN PART AND DENIED IN PART.

PITTMAN, CJ.,SMITH, PJ.,, WALLER, COBB AND GRAVES, JJ., CONCUR.

McRAE, P.J., CONCURS IN RESULT ONLY. EASLEY, J., DISSENTS WITHOUT
SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.
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